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| The Use of Medial Evidence

in the New Jersey Division

of Workers Compensation
= = By Alan L Schwalbe

he benefits evallable to an injured
worker pnder the New Jersey Workers
Compensation Act, &5 required under Title
'uorlbeNew]aqum pwvhlemediul

partial dissbility or permanent total dissbility
| benefits to individuals who sustain injuries that arise out of and In
the course of their employment. The New Jersey Division of Workers
Compensation, (hereinafier referred to as the “Division”), 18 a part of the
: Executive Branch of the New Jersey government. The Rules governing

2017 Revipient the Divislon were and are designed to provide these Himited benefits,
Brenda Lee Eutsler referred to above, in an expeditious fashion. However. as in many
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2 adversarial In nature and, as aresult, these clafms are often dispated, and

ST R TRTAe N Bl O R PRI RIFUN WO I A @I TT] )  need to be resolved by way of itigation before the courts thatare under
the supervision and guidance of the Division. These litignted matters
are designed to be streamlined, so the beneficent purposes of providing
- these benellts afforded under the New Jersey Workers Compensation

Law School Scholarship Act may be scteved without protrcted iigaton. A elaxaton o the

m . requirements under the New Jersey Rules of Evidence, poverning the
(Vo (TR LT E TR T 0T TP 74 | courts i the tate of New Jersey s Intended to help acoomplish the
Each year the Bar Foundation presents a number of scholarship an expedited fashion.
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swnrds 1o deserving lave sohool etudents. Applicationg are accgpied Evidence Is the lwﬂi:b body of focts or Information Indicating
from September 1st through February 28th, Applications must -Mmlbﬂﬂwmwnlstrueoruu MNGW]mmllﬂﬂ
LR ST N AR SR A MU RN ARSI Buidence (NJ.R.B) provide guidance on how evidence may be presentad
deadline to be considered. Recipients will be notified in April, and mmmmmum 101 (a) (3) providesthat,
ERIHEAT R R AR T G s R e TR X | with the exception of evidentiary issues relating to privilege, proceedings
Cocktail Party in May, belore the Division of Workers' Compensation shall not he governed by
tor information aboutl available law school scholacships, visit m"‘h resolution of the substantive fghts of the parties must be
ur webstte ut wenweamdencountybarorg and click on the biue WMMWMMIHMSA 34:15-56.

“Scholarships™ tab on the left side. i mlwﬂmmkwﬁm@&&amm relevant and admissible.
Medical evidence ks expert opinion evidence. Expert oplnion evidence,

INSIDE pursnant to NJR.E.702. s information, besed upon scientil, technical
EEA il . - ot other specialived knowledgz, which, in a workers compensation claim,
: : will nssist the Judge of Compensation Inunderstanding the medica! facts
Member on the Spot. 5 %mh%&ﬁmﬁmm NJRE.
ber on the Spot. ... eeuiinnienns ZISTITITPR R ides that iica) facts o s e e
SpemalNeedsTrusts:.ACost-BenaﬁtAnﬂps .................... 7 | which an cxpert Bases en opinlon or nference may be those percelved
Young Lawyer Happenings ........coovvviiiniiniainianioniinenss 8 | | by or made known to the experi at or belore the hearing. If of a type
WING B FO00 ... eevseriacnianiarnianssenrenraserenonnnenns 12 | reasonsbly relied upon by experts in the perticular field in fording
mwgommwmm opinions or inferences upon the subject, the facts or data need not be

Subject to a Nondisclosure AGreement ... .............veesre.. 14 | odmisiblein evidence.

iness Income Te While most workers' compensation claims are neither complicated
ket ye | 5ec contentous the more meciclly complex & case becomes, he more
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Special Needs Trusts: A Cost-Benefit Analysis

{Contnued fom Page 7)

* Pooled Trust. While a Pooled Trust is a Special Needs Trust, it
is less gxpensive to establish and operate, These are generally
sultable for smaller accounts, Le., $150,000 or less.

* ABLE Accounts, A full discussion of ABLE Accounts is beyond
the scope of this article, but does It make sense to allocate
sorme of the funds the person with diseblildes is receiving to an
ABLE Account?

The next conskderation Is & cost-benelit analysis of a Special
Needs Trust. The analysis would include the following:

+ Preservation of SSI. What is the value of SSI over the
beneficiary’s anticipated life expectancy?

o Value of Medlcaid, What would be the premiums required
for private medical insurance to replace Medicaid gver the
beneficiary’s anticipated life expectaocy?

* Deductibles and Copayments. What would the deductibles and
copayments be over the Individual's life expectancy under
private medical insurance?

» Private Medical Insurance. Does the cllent need services not
included under private medical insurance (for example, long-
term care)?

* Affordable Care Act. Does the client qualify for private medical
insurance under the Alfordable Care Act (ACA) or otherwise?
It should be noted that to qualify for insurance under the ACA,
the client must have at least $1,000 in taxable income per
month. Is the ACA bkely to provide the necessary benefits? Is
the ACA likely to be modifted so that needed benelits are no

« Future Benefits, Does the client hawe the opportunity to obtain
means-tested benefits In the future that he or shels not
curreatly receiving? What is the value of those benefits over
the life expectancy of the individual?

* Cost of Bstablishing the Trust. What s the cost of establishing
the trust?

» Trustees’ Fees. What are the anticipated trustees’ fees over the
anticipated life expectancy of the benefictary? How do these
fees compare with the cost of fees for a money manager, If the
client receives funds and invests themy?

» Medicald Lien. What is the anticipated Medicald lien involved in
a Sclf-Settled Special Needs Trust that would accumulate over
the anticipated life expectancy of the beaeficiary?

Finally, while all of these costs are, at best, speculative, try to make
the analysis and compare the dollar value of the Special Needs Trust and
the cost of establishing it and contrast that with the cost saving of not
establishing a Special Needs Trust.

Begley Law Group, PC. has served the Southern New Jersey and Philadelphla area
asa Yfe-planning firm for over 85 years, Cur attorneys have expertise In the areas
of Personal Injury Settlement Consulting, Special Needs Plarning, Medlcald
Plarning, Hstate Planning, Estate & Trust Administration, Guardianship, and
Estate & Trust Litigation. Contact us today to begin the conversation,
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likely it Is that there will be disagreements between the petitioner Whhﬂﬂslnnﬂndltbmnulmmthaummpmﬂng
mmmhrmmmmmmumn. petitioners and respondents must become
These medical issues may be Issees of cansal relationship between mtmummmgumma
the work-related accident or mor.whuamlt the medical experts who are retained by the parties in any workers'

issue is not In disputs, other Issues may ariss regarding the mﬁu
maodality of reatment to use to cure and relieve the injured

the effects of the lnjury. Ultimately, it fs medical opinloo that assists
the Tudge of Compensation In determining the nature and extent
of eny permanent disability as defined by the New Jersey Worker's
Compensation Act., Medical opinion and medical fssues are at the
beart of almost all disputes concerning the benefits that the petitioner
may be entliied to receive from the respondent. Medical opinion fom

benefits. NJS.A. 34.15-12(1). Pinally, medical opinlon forms the
basts for the court’s defermination as to.the nature and extent of the
petitioner’s entitlement to permanent disability, and as to whether that
permaneat disability is partially or totally dissbiing. N.JS.A. 34:15-12
{b) and (c) as defined underN.J.S.A. 34:15-36.
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to competently challenge the opinions of & medical cxpert. As the

attorney approaches each individual case, he or she must educate
m»»mmmdwmmm
to the injury or occupational condition that Is causally related to the
accident or exposure at the heart of that particular case, as well as any
medical information that ts peculiar to of specifically applicable to that
particular petitioner. The attorney will oot be able to "put-doctor the
physiclan had ecquired during their medical education, Internship,
residency and practice, it would be foolish to challenge the doctar’s
opinion with the idea that you know more medicine then they know.
However, with careful preparation and a thorough knowledge of the
subject matter of your particular case, s well a5 an understanding
dmmmsmmmmmorm

and cross-examination of your oppanent’s expert can be effectively
sccomplished. These are crucial “keys” to effective representation of
the injured workers appearing before the Division in disputed clatma.
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